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Labor Under the Recovery Act 


Perhaps Section 7 of the National Industrial Recovery 
Act has delayed the formulation and application of codes 
more than any other provision in the law. Many econom- 
ists anticipated this result because the determined opposi- 
tion of large numbers of employers to collective bargain- 
ing was well known. 


Section 7 provides (1) that every code must acknowl- 
edge the right of employes to organize and bargain col- 
lectively through representatives of their own choosing; 
(2) that they shall not be subjected to interference, re- 
straint, or coercion by employers when they attempt to 
organize and select representatives ; (3) that they shall not 
be compelled, as a condition of obtaining employment, to 
join a company union or to refrain from joining an or- 
ganization of their own choosing ; and (4) that employers 
must comply with the maximum hours of labor fixed by 
the codes, must pay at least the minimum rates of wages, 
and must conform to the other conditions of employment 
approved in a code voluntarily formulated or in one pre- 
scribed by the President. 


It is the duty of the President to afford every oppor- 
tunity to employers and employes to establish the condi- 
tions of employment by mutual agreement but when they 
fail to arrive at an agreement the President may, after an 
investigation and the holding of hearings, prescribe con- 
ditions of employment. He may differentiate employes 
according to experience, skill and locality of employment 
but he must not introduce any classification “which might 
tend to set a maximum as well as a minimum wage.” 

Disagreement arose immediately as to the meaning of 
the law. On August 23 General Hugh S. Johnson, re- 
covery administrator, and Donald R. Richberg, general 
counsel of the NRA, issued a statement giving their in- 
terpretation of the law. They declared that the provision 
giving employes the right to organize and bargain collec- 
tively through representatives of their own choosing “can 
mean only one thing, which is that employes can choose 
any one they desire to represent them, or they can choose 
to represent themselves.” They pointed out that this does 
not prohibit employers from bargaining individually with 
their employes “who choose to act individually.” How- 
ever, employes are to be free from interference, restraint 
or coercion in the exercise of their right to select repre- 
sentatives. This right was established by the United States 
Supreme Court in Texas and New Orleans Railroad vs. 
Brotherhood of Railway Clerks, 281, U. S. 548. (1929). 
While employes can not be compelled to join a company 


union or refrain from organizing and joining an organiza- 
tion of their own choosing, “the law does not prohibit the 
existence of a local labor organization, which may be 
called a company union and is composed only of the em- 
ployes of the company.” However, employers cannot 
maintain a company union by methods which amount to 
interference, restraint or coercion of their employes. 


If a dispute arises over who are the real representatives 
of employes desiring to deal collectively with their em- 
ployer “the NRA will offer its services to conduct an im- 
partial investigation and, if necessary, a secret ballot to 
settle the question.” On the other hand the statement 
says: 

“The NRA will not undertake in any instance to decide 
that a particular contract should be made, or should not 
be made between lawful representatives of employes and 
employers; or to decide that a contract which has been 
lawfully made should not be enforced.” In conclusion it 
is pointed out that “cooperation in all industrial relations 
depends largely on the making and maintenance of agree- 
ments. The NRA will promote and aid such cooperation.” 

As the result of a joint appeal by the Industrial and 
Labor Advisory Boards, President Roosevelt on August 
5 appointed a National Labor Board to mediate, conciliate 
and arbitrate industrial disputes. The Board is composed 
of Senator Robert F. Wagner, chairman; Dr. Leo Wol- 
man, chairman of the Labor Advisory Board of the NRA; 
Walter C. Teagle, chairman of the Industrial Advisory 
Board of the NRA; William Green, president of the 
A. F. of L.; John L. Lewis, president of the United Mine 
Workers of America; Gerard Swope, president of the 
General Electric Company ; and Louis E. Kirstein, a Bos- 
ton merchant. 

This Board on September 12 unanimously upheld the 
interpretation of Section 7 by General Johnson and Don- 
ald Richberg. The case before the Board involved the 
Berkeley Woolen Mills of Martinsburg, W.. Va. The 
dispute arose over the discharge early in August of seven 
employes who belonged to the United Textile Workers. 
The union claimed that the workers were discharged be- 
cause of their efforts to organize a local union. The 
company refused to recognize the representatives of any 
union unless it was composed entirely of its own employes. 
The representatives, of course, could be discharged when- 
ever they displeased the company, and effective repre- 
sentation could thus be totally destroyed. 

The code of the textile industry of which the company 
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was a member included the provisions of Section 7 of 
the Recovery Act. The Board held that to limit the 
choice of representatives to employes of the company was 
contrary to the law, and that the refusal of the company 
to deal with the chosen representatives of the employes 
was “an attempt to interfere with and restrain the em- 
ployes in the designation of their representatives” and 
was a violation of the code and the Recovery Act. The 
Board recommended that the strike be discontinued, that 
all employes be re-hired without discrimination, and that 
the company should deal with the representatives selected 
by the employes. However, the Board has no power to 
enforce its rulings. If an employer does not acquiesce 
the employes must either accept conditions imposed by 
the employer or strike. 

On September 14 Justice H. G. Wenzel, Jr., of the 
Supreme Court of Queens County, N. Y., refused an in- 
junction sought by an employer whose employes were on 
strike because the employer refused a request of the NRA 
that the dispute be submitted to the National Labor 
Board. 

The decision of the Supreme Court in the Texas case 
above referred to, the provision in the Recovery Act 
establishing the right of employes to bargain collectively, 
the declared readiness of the NRA to supervise the elec- 
tions of employe representatives by secret ballot, the pre- 
scription of enforcible codes determining wages and hours 
of work, the establishment of a National Labor Board to 
adjust labor disputes, the refusal of a court to issue an 
injunction against the employes of an employer who re- 
fused to submit a dispute to the National Labor Board— 
all these are links in a chain of events by which organized 
labor in the United States is acquiring a new economic and 
legal status. In the past the right of an employer to “hire 
and fire” his employes without restraint has been upheld 
by the courts, and state and federal statutes which sought 
to limit that right have been declared unconstitutional 
(Adair vs. United States, 208, U. S. 161, 1908, Coppage 
vs. Kansas, 236, U. S. 1, 1915). In many cases attempts 
to organize and bargain collectively and to exert economic 
pressure by strikes have been declared a conspiracy in 
restraint of trade. The effort of organized employes to 
improve their wages and working conditions by this means 
was subordinated to the right of the employer to conduct 
his business as he pleased—a “property right.” If labor 
interfered injunctions followed. 

Under the Recovery Act the right of employes to or- 
ganize and bargain collectively through representatives 
of their own choosing is held to be equal to the employer’s 
right to conduct his business as he pleases. The employer 
is not compelled by law to deal with organized labor but 
he is prohibited from denying his employes their right to 
select representatives of their own choosing. As long as 
the employer lives up to the terms of the code pertaining 
to wages, hours, and working conditions he cannot be 
compelled to deal collectively with his employes unless by 
use of their economic power they can convince him that 
it will be to his advantage to do so. 

President Roosevelt has appealed to employers and em- 
ployes to maintain industrial peace in order to facilitate 
the whole recovery program. However there is nothing 
in the Recovery Act which assures employment or other 
than maximum hours and minimum wages. Employes 
have the right to seek through collective bargaining to 
obtain something more than a code provides in the way of 
minimum wages and maximum hours, and, if employers 
will not grant anything more, they may strike. If laid 


off because of a slackened market, they have no ground 
for action, 

Hence, from the workers’ viewpoint, an appeal for 
quiescence on the part of employes is inconsistent with 
the underlying principles of the recovery program. The 
first purpose of the program is to put as many people as 
possible back to work in order to furnish a market for 
the products of industry and agriculture. The second 
purpose is to see that employes obtain minimum wages 
throughout whole industries in order to do away with 
competition in cutting wages as carried on by those em- 
ployers who are most unscrupulous in exploiting workers. 
This is part of the new status given employers through 
codes of fair competition and through permission to com- 
bine and control production and prices without penalty 
under the antitrust laws. However, employes have no 
way of knowing whether the minimum wages fixed are as 
high as they could be and they have no assurance that 
wages will rise enough to offset an increase in the cost of 
living. It follows that the building of a strong labor 
movement is part and parcel of the recovery program.. 


Permitting employers to combine and establish codes 
throughout whole industries creates an entirely different 
situation in the economic system. Without a check through 
the power of labor, employers may thus acquire a control 
disproportionate to their numbers and can absorb a 
greater amount of income than under a free competitive 
system. The employes of an industry are producers 
quite as much as the employers. Their wages, hours 
and working conditions are as important to them as costs, 
prices and profits are to employers. Furthermore, the 
employes are consumers as well as producers and the 
prices they have to pay for goods are relatively more 
important to them than prices paid by employers for the 
goods they consume. Most workers are in the low income 
groups and a dollar spent means greater sacrifice for them 
than for the larger income groups, particularly when it 
is spent on necessities the prices of Which are high. In 
view of these facts it is evident that the employes of each 
industry need a collective status equal to that enjoyed by 
employers. This is important not only as a means of im- 
proving their wages, hours and working conditions but 
as a means of distributing a greater share of the national 
income among the masses of the people. If the recovery 
program does not tend increasingly to attain this result 
it will be diverted from its chief purpose. Some business 
men see this clearly. A. J. Lundberg, a street-car execu- 
time of Oakland, California, told the American Transit 
Association on September 19, 1933, that the day of un- 
restricted profits is over. He insists that “the new deal 
is a leveling process. The pressure is downward for 
wealth and large incomes and upward for the unemployed 
and for labor now below a living wage. It is an attempt 
to take advantage of our national resources of men and 
things to the end that all of our people who are willing 
to work shall have employment and compensation enough 
to live a decent life.” (New York Times, September 
20, 1933). 


LaBor PROVISIONS OF THE CoAL CopDE 


The code and labor agreement established in the bi- 
tuminous coal industry is one of the most significant ac- 
complishments of the NRA. No other basic industry has 
been handled as effectively, although General Johnson 
realized that the difficulties might be greater here than in 
any other industry. The code was delayed chiefly by the 
opposition of non-union operators who objected to the 
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article on collective bargaining. Competitive practices, 
differences in freight rates, variations in working hours, 
wages, and working conditions, the practice of forcing 
employes to rent company houses and compelling them 
to trade at company stores were also sources of serious 
disagreement. The problem was to introduce some order 
in a chaotic industry and to establish better relations 
among the operators themselves as well as between them 
and their employes. 


Most of the competitive practices designated in the code 
as unfair pertain to the marketing of coal. The sections 
on hours, wages and conditions of labor are aimed at 
another form of unfair competition, namely, exploitation 
of the workers in order to reduce costs and gain competi- 
tive advantages. The code establishes an eight-hour day 
and a 40-hour maximum working week, sets basic mini- 
mum wage rates varying from $3.20 for common labor 
in West Virginia to $5.63 for skilled labor in Wyoming, 
requires payment by the ton for coal dug by the miners, 
permits the miners to elect and pay check-weighmen, pro- 
vides for payment of wages semi-monthly, and limits de- 
ductions from wages in conformity with rules established 
by the NRA unless deductions are the result of agree- 
ments between employes and employers. The section on 
deductions from wages is obviously an attempt to limit 
abuses and to effect a compromise on the demand of the 
union for a checkoff of dues from all employes, whether 
members of the union or not, who work under an agree- 
ment between an employer and the union. No employe 
can be required to trade at a company store and workers 
other than supervisory and maintenance employes may 
not be required to rent a company house. No person 
under 17 years of age may be employed inside a mine or 
in a hazardous position outside a mine. Where a state 
law establishes a higher minimum age it must govern. 

The right to collective bargaining as provided in Sec- 
tion 7 of the Recovery Act was included in the code but 
the non-union operators sought to make it ineffective 
by inserting a paragraph which would enable an employer 
to refuse to deal with any representatives of labor unless 
they were in his employ. If an employer consented to 
deal collectively with any of his employes such collective 
bargaining would be “on behalf of only those employes 
participating therein,” as provided in the proposed clause, 
and the employer would be “free to deal separately with 
any other of his employes not so participating.” Finally, 
no employer would be required to deal jointly with other 
employers under any scheme of collective bargaining with 
employes. 

Since the automobile manufacturers had succeeded in 
incorporating the so-called “merit” clause in their code 
the non-union operators tried to include it in the coal code. 
This clause would give the operators the “right to hire, 
discharge, promote and demote employes on the basis of 
individual merit without regard to their membership or 
non-membership in any organization.” The union op- 
posed this provision on the ground that operators who 
objected to collective bargaining would discharge union 
men unless some means existed for determining whether 
discharges were actually for inefficiency. 

These two attempts to weaken Section 7 of the Recov- 
ery Act were unsuccessful. On September 13 it was an- 
nounced that the Industrial and Labor Advisory Boards 
had agreed to a statement designed to adjust the conflict 
between industrialists and organized labor over the 
“merit” clause as inserted in the automobile code and over 
the labor provisions of the Recovery Act. This was to be 
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done by establishing courts of appeal within industries 
which would determine whether or not discharged em- 
ployes had been dismissed for actual inefficiency or be- 
cause they had joined, or helped to organize, unions. The 
boards expected that President Roosevelt would make 
public the text of the agreement. However, on Septem- 
ber 15 it was announced that the President thought it in- 
advisable to make hypothetical interpretations of Section 
7 and that if an interpretation were to be made it should 
be necessary only as specific cases might arise. The coal 
code as submitted to the President contained the inter- 
pretation of Section 7 as formulated by General Johnson 
and Mr. Richberg on August 23. \When the code was 
presented to the President for approval on September 19 
he declared that attempts by those submitting codes to 
interpret Section 7 “have led to confusion and misunder- 
standing” and he insisted that the interpretation by Gen- 
eral Johnson and Donald Richberg should be eliminated 
“without by this exclusion indicating disapproval in any 
way of the joint statement of the administrator and 
general counsel or the National Recovery Administra- 
tion.” 

After the non-union operators had failed to insert 
clauses emasculating Section 7, their counsel submitted a 
brief which declared that under Section 7 an employer 
could not “lawfully contract with a given union to em- 
ploy none but its members, that is, to maintain a closed 
shop.” Counsel based this conclusion on the fact that 
Section 7 states that no employe can be required as a 
condition of obtaining employment “to refrain from join- 
ing, organizing, or assisting a labor organization of his 
own choosing.” Finally, the brief pointed out that “the 
agreement of the employer to employ a worker only on 
condition that he belonged to a named union is manifestly 
a limitation on the freedom of choice of such worker as 
between rival unions and is a violation of the act.” 

Incidentally the United Mine Workers for many years 
have agreed that an employer should have entire freedom 
in hiring employes. However, the union has insisted that 
all employes of a company with which it has a contract 
shall join the union and pay dues. 


Although the non-union operators may be right in their 
contention that to make a closed shop contract with only 
one union in an industry is illegal under the Recovery Act, 
nevertheless, under some of the codes already signed em- 
ployers have agreed to employ only members of a speci- 
fied union. A striking example is the contract of the 
International Ladies Garment Workers Union with the 
clothing manufacturers. In this and other industries 
there are communist unions with which the employers 
refuse to deal. In the bituminous coal industry not only 
is there a communist union but the Progressive Miners 
Union of Illinois is contending with the United Mine 
Workers for a dominant position in that and other states. 
Thus the closed shop issue may become a very live one 
in the bituminous coal industry. 


On September 21, William Green, president of the 
A. F. of L., took issue with a statement made by Henry 
I. Harriman, president of the Chamber of Commerce of 
the United States, in which Mr. Harriman expressed the 
belief that the Recovery Act prohibits the closed shop. In 
reply Mr. Green declared that “the National Industrial 
Recovery Act does not prevent the closed union shop and 
I mean by that term just what we have always meant by 
it. I mean the shop which is union by agreement between 
the workers and the employers.” It may be pointed out 
that a shop may be a union shop without being a closed 
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shop. Although an employer is allowed to hire non- 
union workers the shop may still be a union shop if the 
workers join the union afterwards. A closed shop is 
usually understood to mean one in which an employer 
may hire only union workers. 

The opposition of the non-unicn operators to Section 
7 and to the coal code in general was designed to lay the 
basis for a test case under the Recovery Act. They were 
afraid that if they accepted a voluntary code it would 
create a statutory duty to abide by it and to refrain from 
dismissal of employes for union activities. They planned 
to save their rights by having a code prescribed for them 
by the President. Then they expected to challenge the 
constitutionality of the Recovery Act. In detail, their 
fundaniental objections were that the proposed code de- 
prived property owners “of practically all the rights of 
management” and vested the functions of management in 
organized labor and in industrial committees or in the 
government. They regarded the labor provisions as de- 
signed “for operation only in connection with a labor 
union.” They insisted that the Appalachian operators 
who produce 71.5 per cent of bituminous coal would 
be a decided minority in the exercise of such limited 
functions as the code leaves to the owners of the mines. 
They said that the code committed to the control of the 
federal government matters which infringed the right of 
private contract. They regarded regulation of deductions 
from wages, rental of company houses and trading at 
company stores as “a reflection upon the industry” in its 
dealing with its employes. Finally, the code by regula- 
tion, national in scope, conflicted in many cases with state 
regulations and ran head on into the issue of states’ rights. 


In the end, however, the Appalachian operators not only 
accepted a code which regulates all the coal districts 
but on September 21 entered: into an agreement with the 
United Mine Workers which, although it confirms the 
rights of management to hire and discharge and direct 
the working force, includes provisions compelling them 
as well as the union to submit questions of industrial dis- 
cipline to joint committees and finally to arbitration. If 
the parties cannot agree upon an arbitrator they must ac- 
cept one appointed by the administrator of the Recovery 
Act. On the same date the presidents of the operators’ 
associations and the president of the United Mine Workers 
signed a joint statement which declared that “unquestion- 
ably, this agreement is the greatest in magnitude and im- 
portance that has ever been negotiated in the history of 
collective bargaining in the United States. Its sponsors 
believe it marks the beginning of a new era in the task of 
stabilizing and modernizing the economic processes of this 
hasic industry. ... 

“All interests represented in the agreement are hope- 
ful of its complete success and have pledged themselves 
to contribute in every possible and practical way to add 
to its workability.” 

The Appalachian agreement covers the coal districts in 
Ohio, Pennsylvania, Maryland, West Virginia, Virginia, 
Tennessee, and Eastern Kentucky. 

The general bituminous coal code divides the industry 
into five divisions as follows: 


“Division No. I—Pennsylvania, Ohio. lower peninsula 
of Michigan, Maryland, West Virginia, Kentucky, North- 
ern Tennessee (including all counties not included within 
Division No. III), Virginia and North Carolina. 


“Division No. 1I—Iowa, Indiana and Illinois. 
“Division No, III—Alabama, Southern Tennessee (in- 


cluding Marion, Grundy, Sequatchie, White, Hamilton, 
Bledsoe and Rhea Counties) and Georgia. 

“Division No. IV—Missouri, Kansas, Arkansas, Okla- 
homa and Texas. 

“Division No. V—New Mexico, Colorado, Utah, Wy- 
oming, North Dakota, South Dakota, Montana, Idaho, 


Washington, Oregon, California, Nevada and Arizona.” 

Each division has a divisional coal authority composed 
of representatives of operators’ associations and one repre- 
sentative appointed by the President. This representative 
is without a vote but he has power to investigate com- 
plaints of unfair competition, inspect books and records, 
and require reports from producers. Subdivisions and 
subdivisional authorities may be set up subject to the 
power of the NRA to limit their number and settle con- 
troversies. Each code authority is required to collect in- 
formation and compile reports which shall be available 
to the government. 


Over these divisions a National Bituminous Coal In- 
dustrial Board presides composed of nine representatives 
of the divisions and the representatives appointed by the 
President in each one of the five divisions, or a total of 14 
members. In his executive order of September 19, put- 
ting the code into effect, the President retained the right 
to appoint not more than three members in addition or in 
substitution for one or more of the members who repre- 
sent the divisions, a provision doubtless designed to give 
the NRA power to protect consumers and to retain full 
control of the administration of the code. The President 
also retained power to approve or prescribe basic mini- 
mum wage rates at any time prior to the effective date of 
the code. 

Any controversy concerning wages, hours and condi- 
tions of employment is, if possible, to be adjusted by con- 
ference and negotiation between duly designated repre- 
sentatives of the parties, and it is their duty “to exert 
every reasonable effort” to arrive at a satisfactory adjust- 
ment. Any controversy which is not so adjusted must be 
referred to a divisional Bituminous Coal Labor Board 
composed of one representative of the divisional code 
authority, one representative of employe organizations 
and “one who shall be a wholly impartial and disinter- 
ested representative of the President.” 

Over the divisional labor boards is a National Bitumin- 
ous Coal Labor Board composed of the members of the 
divisional labor boards. This board may be convened 
at the call of the administrator when inter-divisional 
issues or issues affecting public policy arise. The Na- 
tional Bituminous Coal Labor Board has both original 
and appellate jurisdiction. 


Agreements similar to the Appalachian labor contract, 
above referred to, will have to be made in all the districts ; 
otherwise it will be the duty of the President to prescribe 
wages, hours, and working conditions as well as to en- 
force the general code. 


The effort to establish a coal code has brought into the 
open the attitudes and methods of the employers who 
oppose collective bargaining. It is unlikely that the full 
force of their opposition has been expressed. If the 
operators in some of the districts such as Western Ken- 
tucky and Alabama refuse to make a labor agreement or 
to live up to the code the powers of the NRA are likely 
to be tested in the courts. In view of the popular approval 
of the NRA it remains to be seen whether the courts in 
such a case will decide it in terms of the doctrines ap- 
plied to property right in the days of laissez faire. 


SOU 
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